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November 29, 2013
BY MAIL

Melinda Reith

Municipal Clerk and CAC

United Townships of Head, Clara and Maria
15 Township Hall Road

Stonecliffe, ON K0J 2K0

Re:  Municipal Liquor License Inquiry
Dear Ms. Reith:

Earlier this week, you asked me to provide a legal opinion concerning the possibility of the
municipality obtaining a permanent liquor license for the community center instead of continuing
the current practice of renting the facility to parties who have obtained a Special Occasion Permit
(SOP).

Our office has conducted research on this matter and 1 am in a position to give the following
legal opinion. 1 will start by outlining the advantages of obtaining a permanent liquor license and
discarding the SOP system. T will then outline the responsibilities and costs associated with
obtaining a permanent liquor license.

From a legal point of view, I would recommend that council obtain a permanent liquor license
and abandon the system of renting the community center to parties with SOPs. However, my
recommendation is qualified by the fact that council must assess whether the added
responsibilities and costs associated with having a permanent liquor license outweigh the legal
and possible financial benefits.

Advantages of Having a Permanent Liquor License

1. When the municipality rents out a facility to a party with an SOP, the municipality
remains liable under both the Ontario Occupier’s Liability Act and at common law, even
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though the municipality will not be serving alcohol at the event. The liability stems from
the fact that the building where alcohol is being served is still a municipal facility. Both
the party that obtained the SOP and the municipality may be liable. There is no statutory
limit on the occupier’s liability.

When the municipality rents a facility to a party with an SOP, that party is the party that
serves the alcohol and there is no guarantee that said party will fulfill its responsibilities
under the SOP and the applicable law. The municipality has no jurisdiction to ensure
compliance with the SOP. That is a matter for the OPP.

When the municipality obtains a permanent liquor license and stops renting the facility to
parties with an SOP, it is the municipality itself that serves the alcohol. This allows the
municipality to maintain control over the serving of alcoho! on its premises and to ensure
compliance with Ontario law.

Because of the oversight considerations mentioned above, both the Alcohol and Gaming
Commission of Ontario (AGCO) and the OPP appear to be encouraging municipalities to
obtain their own permanent liquor license. Enclosed herewith is an article earlier this
year concerning the possibility of Perth County obtaining a permanent liquor license for
one of its community centers. The article makes clear that the AGCO and the local OPP
support the municipality’s acquisition of a permanent liquor license for the community
center.

Responsibilities/Costs associated with a Permanent Liguor License

I

Lad

The application fee for the license is $1,055. The license is valid for two (2) years. The
license can be renewed every three (3) years upon payment of a $450 fee.

Like any commercial establishment or person hosting an event, a municipality with a
permanent liquor license is required to fulfill its responsibilities under the Ontario Ligquor
License Act and regulations.

The municipality would have to hire its own beverage servers. As a condition of the
license, servers would be required to take the Smart Serve™ beverage server training
program. The course is available online and costs $40.

The municipality would have to create policies concerning the serving of alcohol at the
community center, pursuant to the requirements of the Liguor License Act and the
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policies of the AGCO. The legal advantages of having a permanent liquor license would
be lost if the municipality does not have sound policies on serving beverages or does not
implement and follow those policies. I would recommend that the township consult
directly with the AGCO and the local OPP. Enclosed herewith is a licensee information
sheet from the AGCO. It outlines the steps that the liquor licensee should take in order to
ensure safety and minimize liability.

Besides the other documents already referred to, I am also enclosing a report earlier this year by
the Recreation and Facilities Department of the municipality of North Middlesex. The report
recommends that the municipality obtain its own permanent liquor license.

T'would be happy to answer any questions you may have. Again, from the legal viewpoint, it
would be advisable for the municipality to obtain its own permanent liquor license. However,
council will have to decide if the responsibilities and costs associated with having a liquor
license are ultimately worth it.




Hydro Rents Your Roof

www.pure-energies.com
Does your home qualify for free rooftop solar panels? Apply now.

NEWS LOCAL

Council OKs arena, community centre liquor license

By Rita Marshall, The Michell Advocate
Wednesday, March 20, 2013 8:58:29 EDT AM
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The Michel District Arena and Community Centre should have g permanent liquor license by this fall,
AL their March 11 meeling, West Perth council gave facililies manager Rick Vivian the go-ahead o pursue he license.

Vivian told council et be had recently met again with OPP representafives from the Nlcobol and Gaming Commission of Ontario
(AGCOY and staff from other municipalities.

The OPP and AGCO are continuing 1o explain the sirict requiations and enforcement around private event special ooccasion gernmils
{S0Ps), used for evenis such as buck and does,




Vivian said the AGCO is encouraging municipal faciiites to obiain thelr own permanent liquor licenges instead of renting cut
facilities to individuals with a private event SOP.

“Vivian said the municipality is already Hable for anyinfractions thata private event SOP holder may commit. He added that
individuals with private event SGPs are less concerned with following the rules.

“They will often iy fo get away with as much as possible when staff is notvisibly present atthe time,” he wrote in his council report.
“Hthere is an incident, the renter will nol suffer the long-term consequences; this will rest with the facility.”

The OPP and AGCO will be dlosely monitoring buck and does now to make sure that popular private event SOP infractions, Hke
advertising the eventand making money off a cash bar, don't happen,

Apermanent liquor license for the arena would make things different for buck and doe organizers, said Vivian. He said advertising
would be allowed, as would splifting proceeds from a cash bar. The municipality sfill needs to decide how such profit sharing
would occur.

Under a permanent liquor license, the municipality would operate the bars for allf private evenis. If's also possible for the
municipality fo operate the bar at public events as well, something Vivian said many nearby facilities are siarting to insistupon.

in 2012, the communily centre was the site of 23 buck and does ., Vivian said this year there are 12 buck and does scheduled.
Originally there were 14, but the organizers of two buck and does have cancelled their bookings.

Hibbert Coun. Barb Maclean asked Vivian where the two cancelled buck and does would be held instead.
Vivian said he believes one is going to a licensed facility while he suspects the other will um into a “shed party.”
“That's what 'm more nervous about,” said Macl.ean.

Vivian said that OPP have already announced that they will be monitoring shed parties as well,

“These people having shed parffes have no idea what they're getling into.” he sald, adding that the owner of the property is liable
for any actions, including impaired driving causing death or injury. during the event and after.

“The people that are having the buck and does intheir shed could lose thelr farm. U's as simple as thal” he said.

s not o much the person that might be thers and getserved and have a few drinks, it's the person they hitwhen theyre going
home.”

Vivian said treasurer Karen Mclagan has determined there will be no insurance increase if the municipality gets a license for the
arena and community cenire.

He sald arena staffing will have to be a consideraion, however, since staft will be required to obtain, store and serve alcohol,

Vivian recommendead that council pursue licensing only the arena and community centre at this time, He said that before licensing
any other West Perth facilities, like the Dublin Pavilion, the municipality should consult further with different community groups
involved with those facilities,

Vivian said the arena and community centre shouid be able o hostevents under its own fiquor license by this Septembaer.

"Reader's comments »

if you already have an account on this newspaper, vou can login 1o the newspaper o add vour comments,

By adding a commenten the site, you acceptour termms and conditions and our netiguette rules.
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Atthe Januzry 21 mesting, Coundil réguesied that staif prepare a detalled
réport pertaining to a parmaneant liquor licence

An fnfarmaﬁw shamg s@*&s«mﬁ geﬁa f*s*”*gg; to ammzﬁ%a'zts t{} the Alcohol Gamin
C@*m n Ba maont on.

kéamm ;381 a,esgm{;ﬁs a'zd smﬁ wafe gt tezj ?:@ atﬁﬁd At fé’?i‘::u meeamg ihe RGCO
made it very clear that aithough enforcement has been intermittent in the past,
OPR and lnsbéctors are committed o enforcement and ensuring that events are
cormpliant with the regidations. The AGCO is encouraging and rea::o'nmemd"ﬂg
that Muricipatities strongly consider appiymr for a permanant liquor Heence for
their Mupicioal faciliies. The rationale for making application centers on providing
safe and responsible beverage service. Appiications must be submitted and
appraved through the Aloobol and Gaming Commission of Ontario.

DISCUSSION
Special Oceasion Permit (80P}

« There are two types of SOP permits that renters can apply for use in
CMunicipal facilities: Public BEvent and Private Event.

PSS N

A Public Bvent SOF:
Public tvent SOP is specifically for events that are open (o the public and
aleohot will be sold or served. Public Event permils can be issued to charities
registered under the lncome Tax Act {(Canadaj and 10 a non-profit
organization or association organized to promote charitable, educational, and
religious or community obiects: or for an event of murio'g}a pmv'na&ai
rzmmmai or intermational significance. An event of municipal significance
fef:guzr@s a designati o by The municipality in‘which e event will fake place.
Applisations must pe accompant fed by aither a municipal resolution or a leiter
TOM-8 ﬁ@@@&-wd municipal office designating the event % munickally
significant. A Public gwa* may be adveriised o f‘f‘fsmb of the public,
Aleohol rﬁay be sold at a profit, allowing for fundraising th ugh the sale of




afcohol. Service clubs in our community (Lions Club, Optimist Clubs, Fall
Fairs and Festivals and Minor Sport argarizations) are some of the
organization that would obtain a Public Event permit.

2 Private Event 305

Private BEdent SOPs are for occasional events for invited guest only, such
as a Waedding reception Anniversary party, Family Reurion, Birthday Party.
and Stag & Dow, afnong others, where onty family, friends and people who
know the hosts parmit holders are invited to attend. The public cannot be
admitted, and there can be no intentlon to gain or profit from the sale of
alcohol at the evenl Private sverts cannot be publicly advertised,

With a Specisl Cceasion Permit (SOP)Y the parson has no future stake in
the facility. Renters are nexparienced in baverage service and have litte
background knowladgs pertaining to the AGCO guidslines. Should an
incident coeur, the renter will not suffer the long term consequences, this will
rest with the Municipality. An AGCO infraction at one facility could impact the
abiity to cperate loshced events &t any of our other faciitiss,

e the erd, the Munispality s iable without the control for ensu ring safe
and: respansible senvics of bevsragss.

fdany individuais s8Curing st SOP have no idea the type of iability and
respensibility they are signing for. Most events consist of new individuals,
applying for a liquor licence. Staff is required by the AGCO 1o take measures
to ensure these individuals are aware of the rules, regulations and
regponsibiities.

A licenced facility employs trained and knowledgeable staff, axperienced
in providing safe and responsible service. SOP SBIVErS are customarily
family or friends of the special event who have no previous experisnce in
beverage service and ars not concerned with following the rules and
reguiations set forth by the AGCO.

Advantages of a Permanent. Liguor Licence

+ A Private Event would be able to advertise their event

= A Private Event can financially gain from the sale of alcohol

= Event could be opanto the public

« Through a catering endorsemeant, has the ability to transfer the permanent
flquor licence to other Municipal facilities in North Middlesex at no cost

»  Would be an enhanced service that we could provide to our reniers

*  Reduced liability concern dus ‘o control

«  Municipal staff would be on the premises at all imes

o Customer would not be requirad to purchase 2 million liguor Hability
mnsurance

¢ A customer could have 2 local service club operate their Deverage service

s Service clubs have an Spportunity to raise funds for their organization by
offering their bartending service at 2 reduced risk and responsibility




Qperating event without 2 Permanent Liguor Licence

e Private Event would not be able o advertise thelr avent

e There could be no infended financial gain from the sale of alcohol

«  Private Event would be invited gusst only

= Customer would be reduired to have 2 million dollars in iguor liability
insurance (averdgs cost $180.00)

» A cugiomer could have a local service club operate their beverage service

e Service clubs have an opporlunity to raise funds for their organization by
offering their barending service at a much higher risk and responsibility

Municipal Insurance Endorsament
¢ Municipal insurance cost would not increase as a resuft of obtaining a

parmanent Liquor Licence or running events under that licence.
(Ses attached)

FINANCIAL IPLICATIONS

Cost to obtain a2 parmanent liquor license:

s« Parmanent Liquor Licence application fes $1,055.00
e First Time renewsl after two vears $450.00
«  Renewal every three years at a cost of $450.00

CONCLUSION

in the event that the customer is unable to secure individuals to operate their
beverage service, having a permanent liguor licence would aliow the Municipality
to provide this service to the public. This service could be provided at no cost to
the Municipaiity, as all expenses would be recouped from the sale of alcohol.
This would offer an enhanced customer service to renters of North Middiesex
facilities .

A permanent liguor licence obtained by the Municipality of North Middiesex would
not affect beverage service provided by local service groups in the community.
All service groups and organizations would still be able to operate their events
through an SOP or thelr own permanant liguor licence.




RECOMMENDATION

That staff be directed to apply for a permanent liguor lizence for the main level
(arena floor & dressing rooms) of the North Middiesex Arena & Fifness Certtre.

Frepared by

Scott Nickies
Recreation & Facilities Manager

Reviewesd by

La‘-ﬂdﬁ_ Creaghe
Chief Administrative Officer




Scott Nickles
Feom:

Sant: Friday, Aprii 12, 2013 10:24 AW

To: Scolt Nickies

Bubject FW: North Middlesex Liguor Licence

Attachments: Policies and Procedures_Alcoha! Polices ON_Mun_0612 pdf

Hi Soott!

Below 1s an email from our Cowan rep, with exactly what we promised and talked about,
ig this what you ars after?

Please confirm.

Thanks!

Crarcy Bliott, BA . OB, BIA iOnt]
HMS - pacLachlan insurance Ine
127 Parkhilt Madn Street, PO Box 189,
Farkhil, On

MOR K0

el 519 794,657

fax 519.294.004

From: Tony Commisso {maiét@:tor;y.commissc@frankmwan.mm}
Sent: April 12, 2013 1025 AmM

Ta: D'Arcy Eiiett

Subject: RE: North Middiesex Liquor Licence

Good Morning D'Arcy,

Follewing our discussions regarding this subject 1 can confirm that with the proper Risk
Management practices in place there wouldnt be = direct increase in insurance premiudm
to the Municipalities liability policy.

I have attached a document which I believe will assist in the process.
As always feel free to contact me if there are any other concerns.

Take carel
Tony Commissc | Account Manager | Frank Cowan Company |

75 Main Street North, Princeton, ON  NGOJ 1VD

Office: 519-458-4331 Ext 55237 | Mobile: 519-320-1144 | Fax: 519 458-4366 i
tony.commisso@frankoowan, com

www.frankcowan. com
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Alcohol and Gaming
Commission of Ontario

Liability: There’s more to lose than your licence

Licensee information sheets from the Alcohol and Gaming Commission of Cntario

Under the Liquor Licence Act, it is illegal to serve
customers to intoxication, promote practices that
may encourage customers to become intoxicated,
or serve someone who is showing signs of intoxica-
tivnr, Licensees who do, can have their liquor sales
licence suspended or lose their liquor sales licence
permanently.

Beyond the penalties imposed by the AGCO,
however, licensees are also subject to civil litigation
if they serve liquor to someone whose subsequent
intoxication causes harm.

Licensees have been found liable for the actions of
intoxicated customers both inside and outside their
establishments. Third parties injured by intoxicated
patrons — and sometimes the patrons themselves
~ are suing licensed establishments for significant
damages, and they are winning.

The Ontario Court has ruled that “2 tavern owes a
twofold duty of care to its patrons. It must ensure
that it does net serve alcohol which would apparently
intoxicate or increase the patron’s intoxication, As
well, it must take positive steps to protect patrons and
others from the dangers of intoxication”

Licensees have therefore had to pay out huge sums
because someone became intoxicated in their estab-
lishment and caused an accident. In notable lawsuits,
licensees have been ordered to pay:

«  $400,000 when a customer drank 10 bottles of
beer then killed three people and injured two
others in a car accident;

» 388,000 to the relatives of « man who became
intoxicated at two establishments and died after
falling down a flight of stairs;

»  $1.75 million when the licensee served an already
intoxicated customer whose subsequent car crash
rendered his passenger a quadriplegic (damages
were divided between the licensee and the drunk

driver);

+  $93,000 to a car-leasing firm whose automobile
was destroved after the man who leased the car
was overserved in a tavern;

+ $124,000 fo a professional hockey player who lost
income after a bar brawi damaged his arm.

Section 29 of the Liguor Licence Act states: “No person
shall sell or supply liquor or permit liquor to be sold
or supplied to any person who is or appears to be
intoxicated.” Section 20 of Regulation 719/90, states:
“The holder of a licence to sell liquor shall not engage
in or permit practices that may tend to encourage
patrons’ immoderate consumption of liquor”

 you serve a customer to intoxXication — or serve
alcohol to someone who came into your establish-
ment showing signs of intoxication — you are
responsible until that person sobers up. Coffee, cold
showers and food won't do it; enly time can remove
aleohol from the blood. You could be held liable for
any harm caused by this person.

In one case, a server drove an intoxicated patron
home, but the patron then got back in his car and
killed another driver in 2 highway accident. The
licensee was still held fegally responsible because

a ride home does not excuse the fact that the staff
served this patron to intoxication in the first place.
Rememdber, the law does not say that you must drive
infoxicated patrons home, but rather that you can't
serve patrons {o intoxication in the first place,

Licensees should also remember that while drunk
driving is a very serious concern, intoxicated people
can get into just as much trouble off the road as

on. Fights, falls and drunken stunts have all led to
lawsuits against licensed establishments.

Contined on Page 2
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Aleohol and Gaming
Cemmission of Ontario

Continued from p. 1

Contact number for AGCO Customer Service & General Enquiries: 416.326.8700 or 1.800.522.2876 or visit us at www.agco.on.ca

Learn to protect your patrons from harm and vour business
from court action. Educate yourself and your staff about the
responsible sale and service of alcohol.

« Ensure that your staff take the mandatory Smart Serve”
responsible beverage server training program. Well-
trained staff, fully aware of the effects of alcohol and the
techniques for dealing with intoxicated patrons can be
your best way of avoiding trouble. Cali {416) 693-8737
for more information about Smart Serve or to order the
program.

+ Develop and enforce written policies and procedures for
the service of alcohol. These house policies, if properly
communicated to your staff and monitored on a regular
basis, may help to avoid high-risk situations.

+ Don't serve patrons showing signs of intoxication. These
customers get you in trouble — with the police, the AGCO
and the civil courts.

» Dot serve minors. More than any other group, these
inexperienced drinkers may not understand the effects
of alcohol on their bodies and are most likely to drive
irresponsibly and cause accidents while under the influ-
ence of alcohol. Service to minors leaves you open to both
criminal and civil action.

+ Keep arecord of incidents indicating those times when
your staff refused to serve an intoxicated patron or a
miner. This documentation conld be used to your favour,
demonstrating that you are a good operator with a history
of responsible serving practices.

» Employ adequate security staff to keep troubie out. In
many establishiments, well-trained security is essential to
maintain order and head off potential problems. Security
staff should carefully check ID, monitor washrooms, deter
potential trouble and handle incidents as needed.

» Do not promote the over-consumption of alcohol.
Irresponsible promotions, such as “shooter” specials and
others that encourage customers to drink alcohol more
quickly than they would normally, are sure to resuitin a
dramatic increase in cases of customer intoxication. This
practice is illegal.

+ Offer alternative beverages. Non-alcoholic or low-alcohol
drinks allow your customers to make responsible choices
while visiting your establishinent. Consider offering free or
lower-cost non-afcoholic beverages to designated drivers.

+ Focus on quality, not quantity. Recognize that your
business benefits when your customers moderately
consume quality products sold at a higher price.

» Develop a good working relationship with the police and
your local enforcement inspector. They can provide you
with valuable advice, and if a problem arises, you can fee}
comfortable calling for assistance.

» Develop a checklist of potentially dangerous areas in your
establishment and take action to improve them. Establish-
ments have a duty under the Occupier’s Liability Act to
ensure that the premises are reasonably safe. An unmarked
step or low railing may not look dangerous in the bright
tight of mid-day but could be missed by a customer ina
dark bar,

Know the Law

The Liguor Licence Act states that a licensee or a Special
Occasion Permit holder may be held liable for damages if
liquor is served to a person whose subseguent intoxication
causes harm. Section 3¢ of the Act reads:

The fellowing rules apply if a person or an agent or employee of
a person sells liquor to or for a person whose condition is such
that the consumption of liquor would apparently intoxicate the
person or increase the person’ intoxication so that he or she
would be in danger of causing infury to another person or the
property of another person:

1. If the person fo or for whom the liquor is sold commits suicide
or meets death by accident while so infoxicated, an action
under Part V of the Family Law Act lies against the person
who or whose employee or agent sold the liguor.

v

If the person to or for whom the liquor is sold causes injury or
damage to another person or the property of another person
while so intoxicated, the other person is entitled to recover gn
ameunt as compensation for the infury or damage from the
person who or whose employee or agent sold the liquor.




defined in the Regulation. The development and implementation of effective procedures, document control, records management and
comynunication procasses are paramount for demonstrating compliance with MMS, Documentad maintenance procedures must clearly define
MMS-compliant processes. Associated records must be maintained in compliance with MMS requirements.  Furthermors, the records must
be completed fully, accurately, and with adequate detail to confirm compliance with relevant portions of the MMS Regulation.

It is good practice for a municipality to periodically review documented and undocumented procedures to identify areas where operational,
aconomic of legislative changes may warrani revisions to current practices, Performing a gap analysis is an effective means of conducting
these periodic reviews. The Gap Analysis process allows for a crtical look at where a municipality is and where it needs to be in terms of
MMS compliance and MMS-refated documentation and records. Gap Analysis is flexible and can be tallored to best addrass the needs of an
individual municipality. On-site interviews with appropriate municipal staff are recommended 1o confirm the accuracy of documented processes
and identify relevant processes that may not be documented but well established. Once completed, the findings wilk clearly illustrate where a
municipality needs 1o take action.

MMS implementation is an effective means to minimize municipal liability arising from road mainienance claims, provided that municipalities
can adequately demonstrate compliance through documented procedures and record-keeping.

UEM provides a full range of professional engineering, planning and project management eonsulting services fo
public and private sector clients.

[IEM is assisting & number of municipaliies meet MMS requirements through the complstion of MMS gap analysis, development of documentation and
farms, and through the development of quality management systems for transporfation systems. For further information, please cortact UEM at 805-371-
9764 and speak with aither Shawna Mills (smills@uemconsulting.comy) or Ana Galf (agalf@uemconsulting.comy.




