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Every "Person” Counts When Reporting OHS Accidents in Ontario

A skier suffers a broken arm while skiing. A student is briefly knocked unconscious during a physical
education ¢lass. A patient dies whife n nospital, Asidie from being sad and unfortunate events, indidents
such as these are generally not seen as attracting an obligation to report the matter to heakth and safety
autharittes, That is no longer the case as a result of a recent OHS decision. On May 18, 2011, the Ontaro
Davsional Court upheld an Ontario Labour Relations Board (OLRB) decision that determined that all fatal
and critical injuries, aocuring to a person at a workplace should be reported to the Minisiry of Labour

The dedision has the potential to significantly impact numerous Ontaric employers and constructors, who
are obtigated to both report and preserve the scene of the injury as set out in the Occupational Health
and Safety Act (OHSA). The dircumnstandes leading 1o the dedision, its potential ramifications. and practical
steps organizations may take to manage their obhgations in such cases, are discussed below.

THE INCIDENT AT BLUE MOCUNTAIN AND THE DRDER

Biue Mountain operates a resort that indludes ski runs and other recreational faciities and an inn. The
resort includes a property of approximately 750 acres and the business employs 1,750 people in peak
season. in Decermber 2007, a patron drowned in an unsupervised indoor swimming poo! at the Blue
Mountain resort. At the time, no Blue Mauntain workers were in the pool area. Biue Mountain did not
report the drowning to the Ministry of Labour because 1t did not involve a worker,

In March 2008, 3 Ministry of Labour inspecior conducting a field visit at Blue Mountam lsarned of the
drowniing and Blue Mountain was issued an order under subsection 5101 of the OHSA which requires
that:

Where a person is killed or critically injured from any cause at 3 workpiace,
the constructor, if any, and the employer shall notily an inspector, and the
commitiee, heaith and safety representative and trade union, if any,

immediately of the cccurrence by telephone or other direct means and the

asmiplayer shall, within forty-eight hours after the oceurrence, send to a
Director a written report of the circumstances of the oocusrence containing
such information and particulars as the regulations prescribe.
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The order ndicated that Blue Mountain had failed to notify an
inspector of the "fatal injury 1o a persen” and directed Blue
Mountain to comply forthwwith, based on the literal wording of this
Ontario OHSA requirement.

THE APPEAL - WAS A "WORKER” O "WORKPLACEY
IWVOLVED?

Blue Mountain appesled the order to the OLRB, alleging it was
incorrect because the drovwning incident did not mvolve a
“worker” andfor did not occur in a Mworkplace.” Blus Mountain
argued that an interpretation of subsection 51413 that would

ies to non-workers that occur at a

raguire the reporting o
fmcation where no worker is present at the time of the injury is
absurd. Biue Mountain asserted that the purpose of the OMHSA s

1o ensure the safety of workers, rather than persans or non-
workers, and that the absence of workers from the focation of the
arcident means the location
OHSA. in taking this position, Blue Mountain argued that the word
“person” m subsection 51{1) of the OHSA should be interpreted 1o
“worker

s not a workplace as defined by the

mean

The OLRB upheld the order. While the OLRE agreed that the

ta protect workers, it did not agree that
“person” means “worker” in subsection S1(1). In reaching this
decision the OLRB considered that the term "person” is not

defined in the CHSA, whereas "worker” has a specific defined

purpose of the OHSA Is

meaning: “a person who performs waork or supplies services for
monetary corpensation [ L7 The OLRB held that a "worker”

was a category of “person” and the terms were, therefore, not
synonyraous. Further the term "person™ is broader than the
definition of “worker” as it 7is generally uridersiood to refer 1o the
hroadest range of people. "2 The numerous provisions in the QHSA
where the term “person” 3 used establishes that "person” cannot
be equated with "worker.” In the OLRB’s viewy, had the Legisiature
intended that emgloyers report only accidents involving workers it
used the werd in subrsection 5111 of the

wouid not have “person”

OHSA.

The OLRE aisc rejected the argument that, because no Blus
Mountain workers were at the pool at the time of the acdident,
the mdoor pool was not a “woarkplace” 3 The OLRE found that
giue Mountain was a fixed workplace; it is a fixed location 1o
which empioyees reqularly report, It had a
consisted of the ski hall, buildings, parking lofs and other areas and
ountain would Q‘E}I?(}:‘TEE otk

defined ares which

that workers employed by Blue Mo

e
oy
]
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functions in all or parts of the defined area on a daily basis, The
entire 750 acres of the Blue Mountain resort was found to be a
“wor kpiare" for the purposes of subsection 51{1). The absence of
a worker from a particudar location within the de‘hn&d area did not
mean the particular location ceased to be a “workplace.”
Essentially, the OLRB held that, in a fixed work location like Biue
Mountain, areas do not transition in and out of being a
“workplace” based on the comings and goings of workers,

The OLEB also dediined to interpret subsection $1{1) of the GHSA
N WOTKETS on poiicy grounds. It

as only applying to mjuries invol
accepted the MOLUs position that notification of all critical and fatal
injuries 10 all persans s intended because workplace hazards that
re non-workers may also endanger workers #

THE HIDICIAL REVIEWY - HEPORTING OBLIGATION UPHELD

Bhue Mountain sought judicial review of the OLRB'S dedision.” The
issues hefore the Divisional Court were largely the same as were
before the OLRE whether the word “person™ i subsection 5H1D
of the OHSA should be interpreted 1o mean “worker” and
whether the “workplace” is defined hy the physical presence of a
WOrker,

In armiving at its decision, the Court concluded that the O1RB'S
G WS

transpareny, intefigible and justified in light of the total
context of the legistation’s purposes and the language L

ised
| Conditions and hazards

to mplement those purposes. .
that result in the death or critical iniury of a non-worker
have the potential to cause similar harm 1o workers, The
reporting obligation serves to enhance the protection of
wirkers by bringing hazards 1o the attention of the Ministry
whereas an absence of a reporting obligation would isad to
3 timinished oversight and potentially less worker safety®

Thie Court agreed with the OLRE that the physical presence of a

worker was not necessary 1o make a location a “workplace” for

the purpose of subsection 5101} of the OHSA. The Court noted

that the obligation 1o report an accident under subsection 5101
s0t entirely based on the timing of the accident but on the
"eausative nexus between preveiling concitions and the result

“7 The Court agreed that the Ministry should be notified of
ents becawse the cause of the accident may a6 place

narem,
accide

workers gt risk.
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That said, the Court did take issue with the OLRB finding that
Biue Mountain's entire 750 acre property was a “waorkplace.” In
the Court’s view, that finding went farther than was necessary 1o
resolve Blue Mountain's appeal. In the Court's view, each case
sheuld be determined on its own merits. However, this divergence
of opinion did not have any practical effect on the outcome of the
iudicial review The Court found that, noiwithstanding the absence
ot a worker from the swimming pool area at the time of the
arcident, the area was a “workplace ™ As a result, the decision
reached by the OLRB was not unreasonabile and the Court
disrnissed the application for judicial review,

MANAGING THE IMPLICATIONS FOR REPORTING AND
PRESERVING THE SLENE

5} Avvident Reporting

A wade variety of workplaces will be affected by this dedision. All
businesses that provide services t¢ the public &l large or other non-
warkers (such as volunteers) may face the requirement o report
fatal and critical conseguences invelving these persons. We note
that subsection 51(1) of the OHSA does not even refer to a fatal
or critical injury ansing from an accident; rather, i any person is
injured from any cause the reporting obligation arises. Subsection
B1{1} of the OHSA refers prompt netification of a MOL inspector,
as well as the joint health and safety commitize representative and
trade union, and then as, a second requirement, a writlen report

within 48 hours after the occurrenee. The written report must
foilow appropriate minimum eporting reguirements detailed in the
applicable reguiations. The potential iImpact that wilt be felt on
those operating in the retail, hospitality, public transit, education,
and ether service industries cannot be overstated. Municipal and
grovincial government bodies eperating and maintaining faciites,
parks, roads and infrastructure all stand to be significantly
impacted. Hospitals, nursing and retirement homes, and provindiai

sails will niew, apparently, have to report every fataiity or critical

injtry occurting within thelr premises that involves a person such
as a patient or inmate, One could reasonably expect that this

decision will require almost constant reporting from some

emplovers,
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B} Presarving the Scene of o9 Accldent

Aside from the reperting obligation, another serious implication
arises from the obligation 1o hald the scene of a fatality or ¢ritical
injury. Subsaction 51(2) of the OHSA reqguires that the scene of an
injury not be disturbed, without the permission of an MOL
inspector, except to save life or relieve human suffering, maintain
an essential public utility service or a public transportation system,
oF prevent unnecessary damage to equipment or other property.
Blue Mountain had raised this concern before both the OLRE and
Divisional Court, noting that it would be required to hold the
scene of all accidents untit released by the MOL. Blue Mountain
argued that the requirement to cordon off an accident scene could
have a serious impact on their operations. However, the OLRB and
the Court did not address this issue as it was not raised on the
circumstances of the appeal — which was against an order to
report the incident. Without any guidance on this obligation for
incidents involving non-workers, employers and constructors must
assume that the obligaticn applies in full, meaning that the scene
of an injury will need to be held until refeased by an MOL
inspector.

g} Supgssied Siratayy

In light of the potentiaily onerous obligations placed on employers
and constructers, and the potential conseguences of failing to
comply with them,® short of an amendment to the OHSA and its
regulations® or a clear policy directive on this matter from the
MOL, prompt consideration must be given to managing this issue.
All emplayers and constructors should have in place incident
reporting policies, strategies and procedures. In light of the Blue
Mountain decision, policies and procedures should be reviewed,
and every empioyer and constructor should be prepared as follows:

{1} Incident reporting requirements should clearly state
circumstances in which notice and a written report must be
given to the MOL, and be amended to reflect reporting
where a "person” is killed or critically injured from any cause
at a workplace. They should also state circumstances where
the scene should be preserved;

(i) Front-line supervisory personnel in workplaces must know
who to notify in the event of a fatal or critical injury, and
human resources and health and safety personnel must have
contact information for the MOL available in case notice and
a report must be provided, Public and private sector
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organizations who stand to be significantly affected by the
amendments, should speak with a regular MOL contact to
provide advance notice that increased notifications will be
occurring as a result of the Blue Mountain decision;

Employers in a sector that will be significantiy affected by
ongoing incidents potentially giving rise to reporting should
keep in mind that the Blue Mountain decision left the door
open 1o a possible argument that a particular event or
incident of fatal or critical injury has not occurred at &
“workplace.” Accident and incident reporting requirements
should instruct human resources or OHS personnel to make
immediate contact with a local MOL inspecior o inquire as
to whether the MOL will require notice, a written report, and
the preservation of the scene in circumstances where there
may rnot clearly be a notice and reporting obligation. inguiries
of this nature could potentially be made in circumstances
involving an incident that

@ does not involve an employee of contiactar of the organization;

w  oes notarise out of the organization’s work or work-Telated
sttty

= did notinvolve the crganizations equipment or vehicles;

w i not ocour in g vehide, building o area where an employee o
contracior of the organization works; and

@ could not readily have happened 1o an emploves or contractor of
the orgazization.

In sorme instances in the past, the MOL has ruled, upon
receiving a verbal notice, that they do not wish 2 formal
notification or report, or the scene to be preserved, where
they determine, from the verbal notice, that the matter does
not involve 3 workplace or work-refated issue. Such matters

should, in the writers’ view, be left to the discretion of the
MOL M the MOL does not wish notice, a report or the scene
0 be preserved, the name of the MOL official and detalled
nates snouid be recorded and refained.

Standard letters and reparting forms should be kept availabie,
to ensure that minimum statutory notification and wri
reporting requirements to the MOL, health and safety
committes and trade unicn, are met,
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While these suggested strategies do not entirely sliminate the
possibifity that cerlain organizations will be inundating the MOL
with telephone notifications and inquivies, they may assist in
permitting an organized, managed appreach to the burdensome
CONSeUBNCes (")iC&Sif}ﬁed by this interpretation of subsection 51{1)
of the OHSA. m

Creupasienal Health and Safery At 85001990, ¢ 0.1, 55 311

Blue Mounrain Resorts Limited v, Ontario (Labour) 2009 Canli 13809 at

para. 69 (0L RB.)

Defined in subsection 11} of the OHSA to mean "any land, premises

incation or thing &, upon, éﬁ or near which a worker works”,

4 accept the Ministry's submission that, where workers are vulnerable tn
the same hazards and risks as non-workers who attend a1 a workplace, 11 is

et

not an absurd result for an employer to be required 1o report when a non-
warker suffers g eritical injury at & workplace, If workers go in or near
places where an incident has occurred resuiting in a non-workes suffering a

critical infury, the workers are equally at risk. The raporting of the non-
weorker injury serves to enable the Ministry 1o condudt an investigation and
make ordars o recommendations desigred (G enhance the protection of
werkers " Blie Mountaln Reserts Limited v, Ontaria {la aboyr), supra at note
, at para, b1,

5 There is no ability 1¢ appeal a dedision of the OLRB. However, an application
may be filed with the Divisiona! Court to have the dedision reviewad by the
court. A& fudicial review Is different than an appeal as the court will generaily

focus on whether the OLRB had the autharity fo make the decision ¥ did
and whether it properly sxercised that authority The court will not consider
whether it would have made the <ame decéséon but will ook at whether the
dedlsion s reasonable in &l
6 Biue Mousain Resorts Limited v. Ontario {The Ainistry of Labowr and The

Onitario Labowr Relations an,re:—', A001 ONSC 3057 at para, 17 (0ot S.CL
Div. CLi.
7 ipid. at para. 26,
& the MOL considers the failure to natify and
will almost always prosecute the failure to comply

the faflure 1o hald the scene to

e serious offerices an

these ghiigations,
he asthors rote that the Ontario MOL Is cuzrently engaging in a review of
4 requirements under the DHSA, which are currently found

V]

accklent repo
in saven separate regulations governing Industrial estaivishments, mines,
window cdeaning operations, health care and residential facilities,
construction praects and other warkplaces. A planned consolidated

gf:gguﬁatioa is scheduled to be ra«?eased in E;af-y 2011 Any discussions

respecting such amendmerts, v r between industsy

igtions arsd the ?\:‘101, part! %gm of the Biue Mountaln

stiould he in
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